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9. The respondents have not clarified how the case of
p.K. Chopra is different form the applicant. Be that as it
may. As per procedure laid down in para-36 of the
g\uidelines circulated by the DOPT dated 18.07.2001 the
OA deserves to be succeeds and accordingly the order
dated 05.01.2007 is hereby quashed and the respondents
are dixe;:ted to grant the benefit of ACP Scheme to the
applicant within a period of 3 months from the date of
receipt of the copy of this order.

10. With the above observations, the O.A. is disposed of.

No order as to costs.
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CENTRAL ADMINISTRATIVE TRIBUNAL
LUCKNOW BENCH, LUCKNOW

Reserved on 28.03.2014.

Pronounced on —7¢2

Original Application No.103/2007

Hon’ble Mr. Navneet Kumar, Member (J)
Hon’ble Ms. Jayati Chandra, Member (A)

Sayeed Ahmad aged about 46 years S/o Late Ahmed

Mustafa R/o Jawahar Navodaya Vidhyalaya at Kirtanpur
P.O. Tandwa Basantpur, Tehsil Kaiserganj, District
Bahraich. !

-Applicant.

By Advocate: Sri Amit Verma for Sri A. Moin.

Versus.

Union of India through

1

2.

3.

. Secretary, Ministry of HRD, department of Social
Education, Govt. of India, New Delhi.
Commissioner, Navodaya Vidyalaya Samti, A-28
Kailash Colony, New Delhi. *

Joint Commissioner (Personnel), Navodaya

Vaidyalkaya Samiti, A-28 Kailesh Colony, New

Delhi-48.

. Deputy Commissioner, Navodaya Vidyalaya Samiti,
Lekhraj Panna Illrd Floor, Sector-2, Vikasnagar,
Lucknow.

.Deputy Commissioner (Personnel & Admn.),
Navodaya Vidyalaya Samiti, A-28 Kailash Colony,
New Delhi-48.

-Respondents

By Advocate: Sri Anurag Srivastava.

ORDER

The applicant has filed this O.A. under Section 19 of

Administrative - Tribunals Act, seeking the following
relief(s):-

AT
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“a) to quash the impugned order dated 5.1.7 passed by
the Respondent No.4 as contained in Annexure A-1 to
the O.A.

(b). to quash Paras 3.2 of the ACP Scheme and Para 5.2
of the Conditions for grant of benefits under ACP, as
contained in Annexure II to the ACP Scheme dated
9.4.2002, as contained in Annexure A-2 to the O.A.
Oor

To direct the respondents to consider the clarification
dated 18.7.201, as issued by the Gout. of India while
implementing Paras 3.2 and 5.2 in respect of the
applicant. .

(c). to quash part of the order dated 28.8.2003 so far as it
*  pertains to the applicant in respect of sanctioning the
ACP w.e.f. 1.5.2003 instead of dated of 22.6.2001, to
which the applicant is entitled as contained in
Annexure A-9 to the O.A.
5 (d). to direct the respondents to extend the benefit of ACP
) Scheme to the applicant by counting the period of 12
years of service of the applicant w.e.f. 1.9.1988 and
to extend him the benefit of ACP Scheme w.ef.
22.6.2001 with all consequential benefits.
(e to direct the respondents to pay the costs of this
application.”

2. The facts of the case which are averred by the
applicant are that the applicant was working as Head
Clerk in the Grade Rs.1200-2040 in a private aided
College in Gonda. He was appointed on
transfer/deputation basis in Navodaya Vidyalaya Samit
(NVS) at Unnao on the post of Office Superintendent
Grade Rs.1640-2900 by an order dated 26.7.1988
(Annexure-3). He joined on the said post at NVS on
01.09.1988. He gave his willingness for being absorbed
w.e.f. 1.5.1991 on the post of Office Superintendent at
N.V.S. He was permanently absorbed by the respondents
on 1.5.1991 as Office Superintendent (Annexure A-7).
On the Recommendations of 5t Central Pay Commission,

the Government of India in order to remove stagnation in

central Govt. services issued a Career Progression

P :
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Scheme (ACP Scheme). The NVS has adopted the Central
Govt. rules and regulations for its employees mutaties
Mutandis till such time the Samiti framed its own rules
and- Regulations. Thereafter, taking into consideration
the ACP Scheme as formulated by the Central Govt., the
Samiti by an order dated 09.04.2002 adopted the ACP
Scheme of Central Govt. for non-teaching staff of NVS. By
then the Grade of Office Superintendent had been revised
to Rs.5500-9000 from the earlier Grade of Rs.1640-2900.
As per the Scheme the persons working in Office
Superintendent would be given first financial up-
gradation after 12 years of regular service on the lower
grade. In pursuance to the directions issued by the DOPT
vide O.M. dated 09.08.1999, the respondents issued an
order dated 28.8.2003 giving him the benefit of ACP
Scheme w.e.f. 01.05.2003 on this basis that he was
absorbed in NVS w.e.f. 01.05. 1999. In determme the date
of ACP promotion the respondents have erred in not
counting his service for the period of deputation from
01.09.1988 and accordingly the applicant would have
been given the first financial up-gradation w.e.f.
01.09.2000 counting the 12 years w.e.f. 01.09.1988.
However, taking into consideration that the ACP Scheme
dated 09.4.2002 was sought to be implemented in the
NVS wee.f. 22.06.2001, accordingly the applicant was
entitled to the said benefit w.e.f, 22.6.2001. Govt. of India
has given a clarification pertaining to the ACP Scheme in
para 36 that where an appointment by deputation is
made to a post in higher grade, then such appointment,
when made initially on deputation followed by
absorption, will be treated as direct recruitment. Further

even in the case where a person is appointed to an ex-
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cadre post in a higher scale initially on deputation
followed by absorption, the service rendered in the earlier
post which was in a lower scale would not be counted.
Thus, there is no objection to the period spent initially
on deputation in the ex-cadre post prior to absorption
being counted towards regular service for the purposes of
grant of financial up gradation under the ACP Scheme. In
view of the said clarification, the applicant was entitled
for the benefits of counting of period of service for the
purpose of 12 years w.e.f. 1.9.1988 and accordingly he
was entitled to the benefit of ACP Scheme w.e.f.
22.06,2001' (Annexure-A-10). Similar benefit has been
made available to one Sri P.K. Chapra, who initially came
on deputation to NVS on 11.03.1991 and was absorbed
on 03.03.1994. By means of an order dated 09.11.2004
(Annexure-A-12) the period spent on deputation has been
counteéi towards the qualifying 12 years for the purpose
of ACP upgradation and he has been given the benefit of
ACP w.ef 11.03.2003. He had given various
representations for counting his ‘date of ACP upgradation
with no effect. Hence, this OA. ’

3. The respondents have denied the averments of the
applicant through their Counter Affidavit in which they
have stated that the applicant was absorbed in NVS w.ef.
22.6.2001. They have given him benefit of ACP in
accordance of clarification issued by Govt. of India dated
18.07.2001. Copy of which is annexed at (Annexure-A-
10). According to the respondents the clarification as

follows:-
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An  employee appointed
initially on deputation to a
post gets absorbed
subsequently, whether

absorption may be termed
as  promotion or direct
recruitment. What will be
the case if an employee on
deputation holds a post in
the same pay-scale as that
of the post held by him in
the parent cadre? Also
what will be the situation
if he was holding a post in
the present cadre carrying
a lower pay scale?

Also in case of absorptim
(transfer)/ deputation- in the

aforesaid situations,
promotions earned in the
previous/present

organizations, together with the
past regular service shall also
count for the purpose of ACPS.
However, if the appointment is
made to higher pay scale either
as on direct recruitment or on
absorption (transfer) basis or
first on deputation basis and
later on absorbed (on transfer
basis) such appointment shall
be treated as direct recruitment
and past service/promotion
shall not count for benefits
under ACPS.

4.

The respondents have further stated that the case of

‘P.K. Chopra is different and therefore, cannot be relief

upon,
8

5. The applicant has filed his Rejoinder  Affidavit
stating more or less same things as earlier stated by him
in his OA. :

6. We have heard the learned counsel for both the
parties and perused the entire material available on
record.

7. In this case, it is not denied that the applicant was
working  on lower scale in his earlier service as Head
Clerk in a private aided College in Gonda. However, he
came on deputation on in NVS on the post of Office
Superintendent in the grade of Rs.1640-2900 (Pay
revised. on transfer/deputation basis w.e.f. 1.9.1988).
Thereafter, he continued in this scale on deputation basis

till  his absorption in the same grade w.e.f.
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01.05.1991.The respondents have placed reliance upon
DOPT Notification No.F.No.35034/1/97 Estt. (D) (Vol IV)
dated Feb. 10th, 2000 and have referred to clarification
given at para-6 as quoted in para-3 above. On the other
hand, the applicant has placed reliance on DOPT O.M.
No.35034/1/97-Estt. (D) dated 18.07.2001 (that is a
later déte) para-36 of which says the following:-

“36. An employee was initially appointed on
deputation in a grade higher than the grade of the post
held on regular basis and was subsequently absorbed
against the ex cadre post.? Will such initial period of
deputation in the higher grade prior to the date of
ahsorption can be counted towards residency period/
‘regular service’ for purposes of ACPS?

.......... In the case where a person is appointed to an ex
cadre post in higher scale initially on deputation
followed by absorption, while the service rendered in
the earlier post, which was in a lower scale cannot be
counted, there is no objection to the period spent
initially on deputation in the ex cadre post prior to
absorption being counted towards regular service for
the purposes of grant of financial upgradation under
ACPS as it is in the same scale of pay and same post.”

8. It is clear from the clarification issued that the
passed regular service in the same scale should be
counted for the purpose of ACP. There is no question for
counting the past service in a lower scale in a private
aided College in Gonda. He has been working on the
same scale form the date of deputation thereby counting
of 12 years from that date. However as the ACP Scheme
was adopted in the NVS later on in the year 2001
therefore, the applicant is entitled to the benefits of
upgradation under the ACP Scheme from the date of
adoption of the ACP Scheme by the respondents i.e. from
22.06.2001.





